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ACCOUNT.—1. A book account, in this State, is not admitted as evidence of 
the sale and delivery of the goods, even though it may be proved that 
the account sued on is an exact transcript from plaintiff's books, and 
that they were fairly and honestly kept. 

So also the testimony of a witness that he knew of the delivery of a 
part of the articles charged to defendant, and another part to defendant's 
overseer, without any evidence as to the particular articles, or their val- 
ue, is not sufficient to justify a judgment for plaintiff for any amount. 
Higgs vs. Shehee, 

ADMINISTRATOR DE BONIS NON.—1. An administrator de bonis non 
cannot call to account a removed executor, and charge him with a devas- 
tavit as to the goods and chattels of his testator which have come to his 
hands, 

The title of an executor in the effects of his testator is derived from the 
will, and exists independently of the letters testamentary ; and so far as 
it relates to money collected and goods reduced into possession, and con- 
verted, cannot be divested by the revocation of the letters testamentary. 
The revocation of letters testamentary, and the appointment of another 
administrator, can only have relation to the goods not reduced into pos 
session, and to choses in action not recovered. As to goods reduced to 
possession, a removed executor holds them—not as his own, but as trus 
tee for the creditors, legatees and distributees of his testator, and to them 
he is accountable. The administrator of a deceased executor occupies 
precisely the same position, and is a trustee for the same persons, as to 
the goods or effects reduced to the possession of the executor. 

The commission of an administrator de bonis non gives him no war- 
rant to demand from a removed executor or administrator any other 
goods or effects than those which were the goods and chattels of the tes 
tator or intestate at the time of his death. 

An administration is correctly defined to be a “ change, alteration or 
conversion” of the goods of the testator or intestate, and by this is 
meant a change in the property, not a change in specie. An administra- 


tor de bonis non takes possession of the goods and chattels of the testa- 


tor or intestate which remain in specie and unadministered. He is ap 
pointed to finish what is left unfinished, and for no other purpose. 
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5. Creditors have a right to sue the representative of a deceased execu- 
tor, or a removed executor, for a debt of the original testator, without 
having first obtained a judgment against the executor in his life time, 
and heirs, legatees and distributees can assert their rights against the 
same persons. Gregory, administrator de bonis non, vs. Harrison, 


ADMINISTRATORS AND EXECUTORS.—1. Executors have no author- 


ity to invest money belonging to the estate of their testators on person- 
al security. If they do so, it is at their hazard and on their own re- 


56 


sponsibility. They are personally liable if the security proves de- _ 


fective. 

2. The statute of this State requires executors, administrators and guar- 
dians to take mortgage security for the money of minors invested by 
them, and this power must be exercised under the direction and with 
the sanction and approval of the Court of Probate. 

3. When the accounts of executors or administrators are finally adjusted 
and closed, it is their duty to pay over to the guardian of the minors 
their distributive share, and not loan it out, (if in money,) even on mort- 
gage security. 

4. Bank bills are treated as money, and it is not to be presumed that the 
Legislature, in using the word money, meant only gold and silver. It 
was not intended that executors and administrators should treat such 
bills as other personal property, and sell them at public outcry. 

5. Where executors or administrators treat bank bills left by a deceased 
person as money, if they invest in a mode net in accerdance with the di- 
rections of the law, even though they act in good faith and with an hon- 
est purpose of benefitting the estate, they are responsible for any loss 
that may ensue from the exercise of such discretion in a manner not war- 
panted by the law. Moore & Montford vs. Hamilton, 

See Estate, 2, 3, 4. 

AGENT—See Principal and Agent, 1,2. See also Corporation. 

APPEALS—1. An Appeal in Equity is substantially a re-hearing of the 
cause, and the appeal opens the whole case to the Respondent; ‘and al- 
though the Appellant may show that the view taken by the Court be- 
_low is erroneous, yet the Respondent is at liberty to show, if he can, 
that, upon the whole case, no other decision can be rightfully made of 
the case in the Appellate Court. 

2.. The Act of February 10th, 1832, gives authority to the Appellate 
Court to pronounce “such judgment, sentence or decree, as the Court 
below ought to have given.” This power could never be exercised, if 
the Court had not the right to look into the whole case as it is presented 
in the Record. 


3. But though this Court will re-examine questions decided against the 


112 











TERMS IN 1852. 493 


















. Index to Fourth Volume. 














Beependent, as well as such gamed as sub silentio, or consider points made 

here for the first time, if raised by the pleadings and proofs,’ yet care 

must be taken that neither party be permitted to surprise or mislead 

his adversary, or to make objections which, if made in the Court below, 

might have been obviated. Southern Life Insurance & Trust Company 

vs. Cole, 359 
The Act of February 10th, 1832, which requires an Appellant to file 

a true copy of the proceedings in a cause in the Circuit Court with the 

Clerk of the Supreme Court on or before the first day of the next suc- 

ceeding Term thereof, is imperative in its terms, and makes it the duty 

of the Supreme Court to dismiss the appeal upon an application based 

upon the certificate of the Clerk of the Court below that an appeal has 

‘been obtained and a bond given. Tallahassee Rail Road Company vs. 

Hayward and Walker, 398 

APPEALS AND WRITS OF ERROR—1. An appeal or writ of error from 
a decree pro confesso, or a judgment by default, will not be entertained, 
unless there has been a judgment on demurrer, or otherwise, prior to 
the default, and even then the defendant will not be heard upon the 
matters occurring subsequent to the default. But when questions af- 
fecting his interests are brought up to the Appellate Court by the 
other party for adjudication, he must be cited. 

2. The Statute of this State requires notice of appeals and writs of er- 

) ror, in the case of non-residents, to be served in one of two mudes— 
either upon the agent or attorney of the party defendant, or by publi- 
cation in some newspaper having the most general circulation, for the 
space of thirty days; and this must be done, as well where there is a 
decree pro confesso, or a judgment by default against the defendant in 
appeal or writ of error. Megin vs. Filor et al, 208 

ARMED OCCUPATION ACT.—1. The prohibition contained in the 4th 
section of the Act of Congress entitled, “An Act to provide for the 
Armed Occupation and Settlement of the unsettled part of the Penin- 
sula of East Florida,” approved August 4th, 1842, has reference only to 
contracts for the alienation of the land made before the issuing of the 
patent ; and was not intended to protect the Jand after patent issued, 
from other contracts. or debts of the occupant to the satisfaction and 
payment of which lands are subjected by the laws of this State. 

2. Any attempt by Congress to give such protection after the title had 
passed from the United States, would have been abortive and nuga- 
tory. Morse vs. Garrason, 460 

ASSETS—1. Where a man makes a deed of gift of slaves or other property, 

which, as against creditors, is conceded to be void, and dies in posses- 

sion of the property granted, it is assets in the hands of his administra- 
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tor, and the deed of gift, in reference to the creditors, is to be-consid- 
ered as if it never had been made. 

2. If the fraudulent donee has gone into possession of the property:in 
the life time of the donor, he is not liable to the donor’s representative 
either for the property or its value, but is responsible to the creditors 
for the value. Kent vs. Lyon, 474 

ASSIGNMENT—1. The right of a debtor, in failing circumstances, (in ma- 
king a deed of assignment,) to give preference to one creditor over 
another, is unquestionable. Holbrook & Archer vs. Allen, 87 

2. The assignment of a mortgage to a party, will not make the assignee 
a creditor of the mortgagor, unless it is accompanied with an assign- 
ment of the debt secured by the mortgage. Carter vs. Bennett, O84 

ATTACHMENT—1. A defendant in attachment, under the statute of this 
State, has, at all times, up to the trial of the suit upon its merits, the 
right to traverse the allegations in the plaintiff’s affidavit, either as to 
the debt or the cause of suing out the attachment. This mght is avail- 
able to the defendant as well after as before plea to the action. Ken- 
nedy vs. Mitchell, 457 
But if the motion to dissolve be made after the defendant has ap- 
peared and pleaded to the action, the plaintiff may still proceed in his 
suit, ‘and prosecute his claim to final judgment, though the attachment 
be dissolved; otherwise, if the attachment is dissolved before plea to 
the action. In the latter case, the suit abates. Ib. 
The proviso in the 7th section of the Act of 1834, which requires mo- 
tions to dissolve attachments to be made at or before the first term of 
the Court, &c., has reference only to causes pending at the time of the 
passage of the Act. Ib. 
AUCTION SALES.—The Legislature, in imposing a tax upon “ sales at 
auction,” does not seem to have had in contemplation either a tax upon 
the pgrson of the auctioneer, or upon the property sold by him. The 
tax so imposed is in the nature of a commission upon the amount re- 
ceived by him for sales made, and for which he is personally liable to 
the State. The Legislature did not design to confer the power of im- 
posing taxes of this sort for County purposes. Moseley, Governor, ée,  , 
vs. Tift, 402 
BANK BILLS—1. Bank bills are treated as money, and it is not to be pre- 
sumed that the Legislature in using the word money, meant only gold 
and silver. It was not intended th@t Executors and Administrators 
should treat such bills as other personal property, and sell them at 
+ public outery. . 

2. When Executors or Administrators treat Bank bills, left by a de- 

ceased person, as money, if they invest in a mode not in accordance 
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with the directions of the law, even though fhey act in good faith, and 
with an honest purpose of benefitting the estate, they are responsible 
for any loss that may ensue from the exercise of such discretion in a 
manner not warranted by the law. Moore and Montford ys. Hamilton, 
See Administrators and Executors. 

BILL OF EXCHANGE—1. The engagement of the drawer of a bill is 
collateral only, and ceases entirely upon failure of the holder to present 
it, when due, to the person who is directly liable. If it is presented 
and not paid, then notice nmst be given to the drawer; otherwise, all 
privity between the payee and the drawer is at an end. 

2, An action for money had and received, will lie for money paid by 
mistake. The acceptance of a bill constitutes the consideration of the 
indedtedness of the drawer to the acceptor. Holbrook & Archer ys. 
Allen, 

BOND—1. An injunction bond becomes forfeited on the dissolution of the 
injunction ; and upon the failure of the obligors to perform the condi- 
tions, a right of action accrues to the obligee for the penalty of the 
bond. The Court is bound tu give judgment for the penalty, and such 
damages as may be ascertained by a jury for the breaches proved. 

2, The bond declared on must be described with such precision, certainty 
and clearness as to fully apprise the defendants of the cause of action 
which they are required to answer. It is sufficient for the plamtiff to 
set forth such facts in his declaration as constitute a breach of the con- 
dition. The extent of the damages is matter of proof, to be ascertained 
by the jury. 

3. Where the condition of the bond is to pay the balance due upon a 
certain judgment specifically mentioned and set forth in a decretal or 
der of the Court, bearing a particular date, and ten per cent. thereon, 
the precise amount of such judgment need not be stated in the declara 
tion, that being a matter of proof on the trial. Tallahassee Rail Road 
Company vs. Walker and Hayward, 

CHANCERY PROCEEDINGS—1. Where a bill is taken pro confesso, and 
a final decree passes by default, an appeal cannot be taken. 

2. Under the statute of this State, an appeal may be taken only after a 

final decree 

cided by the Chancellor during the progress of the cause, and also the 





and, consequently, the appeal opens every question de 


regularity of the proceeding therein prior to a default. 

3. A demurrer to a bill, for want of proper parties, is well taken if the 
defect appears upon the face of the bill, especially if, on examination, it 
is found that the persons omitted are indispensable to a — adju 
dieation of the rights of all interested. 

Under the general rule in equity, that ‘all persons materially interested 
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in the sudject ought to be parties to the suit, either plaintiffs or defend- 
ants, the vendors of land should be parties to a suit against the vendee, 
t» enforce the lieu of the purchase money on the land ; and this rule ap- 
plies where they have assigned the bonds or notes given for the price 
of the land, if there are any remaining rights or liabilities of the assign- 
ors which may be affected by the decree. Where there are such rights, 
or the assignment is not absoluté and unconditional, or the extent or va- 
lidity of the assignment is denied, hen an assignor is not only a proper 
but a necessary party. 

5. Where there is'a contract to make title | to land, upon payment of a 
certain sum of money, though the bond securing the payment of the mo- 
ney is assigned, yet the obligation remains to make the title, when the 
eondition is performed ; and this obligation cannot be delegated to an- 
other, without the consent of the vendee. An objection that the person 
who has so contracted is not made a party to a bill to enforce the lein 
upon the land is well founded and ought to be sustained. The allega- 
tion of the insolvency of the assignor in such a case is not sufficient to 
excuse the omission. 

6. The original vendee of an estate is not a necessary party toa bill 

against his assignee for a specific performance of an agreement to pur- 

chase. Betton vs. Williams et al., 

The 28th section of the act of November 7th, 1828, in relation to pro- 
ceedings in Chancery, was passed solely to provide for the enrollment 
of final decrees, and to invest them with the lein in that section men- 
tioned, as well as to entitle a party to process thereon—appeals and 
petitions for re-hearing being only incidentally mentioned as prohibiting 
the enrollment, the lien and final process, where either of those steps 
are taken. 

8. The 32d section of the same act, which provides for rules of practice in 
Chancery, does not give to parties the same right of appeal, and in the 
same cases, in which appeals were allowed from the High Court of Chan- 
cery in England to the House of Lords. 

9. The act entitled “ Am act regulating the mode of suing out writs of er- 
ror and prosecuting appeals in the Court of Appeals of the Territory of 
Floirda,” approved February 10th, 1832, is still in force, and by that act, 
as well as by the act of November 12th,.1828, an appeal is allowed on- 
ly from a final judgment, sentence, or decree. An appeal does not lie, 
under any law in force in this State, from an interlocutory decree. 

10. Where money is directed to be paid into Court, or property to be 
delivered to a receiver, or to a new trustee, or where any thing is to be 
done which may be the subject ‘of exception or appeal, the decree is not 
final, but interlocutory only. Bellamy vs. Bellamy, 

CONSIDERATION—1. Promissory notes and bills of exchange are presum- 
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ed to be founded on a valid and valuable consideration—but this pre- 

sumption, which the law raises for the protection of negotiable paper, 

may be rebutted by proof to the contrary. 
The statute requiring a promise to pay the debt of another to be in 

] writing, in order to bind the party to be charged thereby, does not dis- 
pense with the consideration required by the common law to support 
the contract. 

3. The sale of a slave carries with it an implied warranty of title—and it 
is the sale of the title which creates the liability of the purchaser, and 
constitutes the consideration for the promise. If the vendor had no title, 
there would be no consideration for the promise ; and the failure of con- 
sideration, or want of title, may be set up as a defence, whether the par- 
ty promising or a third person was the purchaser. 

4. A mere naked promise to pay the existing debt of another is void. 
Such a promise must have a new, independent, or original consideration 
to support it. 

5. The debt of a third person is an adequate consideration for a promise, 

provided the promise is in writing, and the instrument bears on its face, 

“ value received,” or some other words which raise a presumption of le- 

gal consideration sufficient to sustain the promise, independently of the 

original debt. Lines vs. Smith, 47 
Where there is no consideration of benefit or advantage to the grantor 

in a deed, or of detriment to the grantee, it is nudum pactum, and must 

be so declared by a Court when such a want of consideration is manifest. 

So, Life In. & Tr. Co. vs. Cole, 360 

See Bill of Exchange, 2. 

CONSTITUTIONAL LAW—1. The eighth section of the sixth article of 
the Constitution does not render a Judge of the Circuit Court ineligible 
to the office of Justice of the Supreme Court. 

2. The Supreme Court is established by the imperative terms ofthe Con- 
stitution, and by the third section of the fifth article the powers of the 
Court were vested in and its duties directed to be performed by the 
Judges of the several Circuit Courts, for the term of five years from 
their election, and thereafter until the General Assembly should other- 
wise provide. The General Assembly, by the acts of January 11th, 
1851, and January 24th, 1851, has not otherwise provided altogether, 
but in part only. The powers of the Circuit Judges as Judges of the 
Supreme Court have not been taken away or dispensed with. On the 
contrary, their services are, by the fifth section of the one and the first 
section of the other, expressly required and retained in the cases therein 
specified. . , 
8. The fifth section of the act of January 11th, and the first section of the 
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act of Janniry 2th, 1851, are not, therefore, ia eon‘lct with the Con- 
stitution. Eligibility of Cireuit Judges, 

4. The 2d section of the 5th article of the Constitution of Florida pro- 
vides that “the Supreme Court, except in cases otherwise directed in 
this Constitution, shall have appellate jurisdiction only, which shall be 
eo-extensive with the State, under such restrictions and regulations, not 
repugnant to the Constitution, as may from time to time be prescribed 

: by law ; provided, that the said Court shall always have power to issue 
writs of injunction, mandamus, quo warranto, habeas corpus, aud such 
other remedial and original writs as may be necessary to give it a gen 
eral superintendence of all other Courts :’—held that the jurisdiction of 

r this Court is two-fold—first, appellate jurisdiction proper, and secondly, 
a general superintendence and control of all other Courts, and this by 
means of all appropriate original and remedial writs known to the com- 
mon law., No original proceeding ean be instituted in this Court, unless 
it be to exercise this power of superintendence or control over some 
other Court. The exception in the first clause of the section points to the 
power contained in the proviso, and this power the Court would not 
have had from the mere grant of “ appellate jurisdiction only.” 

The term, “ other original and remedial writs,” means writs e¢jus- 
dem generis, such as writs of procedendo, prohibition, de. Ex parte, 
White, 

CONTRACT—1. H. and A. having obtained a contract to carry the U nited 
States mail from the port of Apalachicola to Chattahoochie, on the Ap- 
alachicola river, for four years, at a yearly stipend of about $2,600 ; and 
H. having informed one F. that he was desirous of purchasing a steam- 

: boat for the service, and that it would require about 6,000 to purchase 

, one suitable in all respects, and that he, H., Would furnish one half of 

said sup, and A. the other half, and that each was to own a moiety in 
the said contract and boat; and F. agreeing with H. to furnish, and ac 
tually paying into the hands of H. one half of the sum which he, H., had 
agreed to furnish, or $1,500—H. binding himself to give to F. an interest 
with himself to the extent of the amount placed in his hands, and that 
he, F., should share in the profits accruing from said contract, in propor- 
» tion to that amount, “all losses to be borne equally ;” and the said boat 
having been built under the superintendence of A., and at an expense of 
#14,900, $6,000 of which sum was paid, and the balance secured by a 
mortgage upon the boat, which A. was authorized by H. to exeeute — 
Held, that F. aequired only an interest in said beat in proportion to the 


amount furnished by him—that is, about one tenth, instead of one fourth, 
which was the amount of interest claimed by F.:—Held, also, that, al 
though the balance ef the purchase money was paid by the profits of 
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the steamboat, the extent of the interest of F. therein was only one 
tenth, he not being liable upon the contract of purchase, the boat having 
been built under the direction aad superintendence of A., and purchased 
by A., acting for himselfand H. Fry vs. Hawley, 258 
] 2, Where several acts are to be done, and a contract is entered into for 
their performance, the execution and performance of one act depending 
upon and constituting the consideration for the execution and perform- 
ance of another—or where there is a variety of instruments forming one 
transaction, the law will not give effect to any one act or any one instru- 
ment, unless the whole transaction is completed. So. Life In. & Tr. Co. 
vs. Cole, - 860 
3. The law which obtains in a place at the time the contract is made, en- 
ters into and forms a part of such contract, as fully as if it was incorpo- . 
rated therein. Hayward & Austin vs. LeBaron, 404 
4. The power of the Courts to reform contracts between attorney and cli- 
ent is limited to the duty of protecting the latter against the undue in- 
fluence of the former. Therefore, where a special contract has been en- 
tered into, by which the value of the services of an attorney have been 
fixed and ascertained, a Court of Equity cannot interpose to increase the 
compensation agreed on. Lewis & Wife vs. Yale; 418 
CORPORATION—1. Parties to a contract are liable according to the form 
in which they respectively execute the contract. One party may be 
liable in action of assumpsit, while the other is liable in covenant. 
2, The form of an action against a corporation is not determined by the 





form in which its agent contracts, nor is it material whether an agent of 
a corporation is appointed by an official act under the corporate seal, or 
by a mere resolution of the directors. 

3. Where a contract has been made by an agent or a committee for a 
corporation, it is not necessary, in a declaration upon such contfact by 
the corporation, to allege that the plaintiff made the contract by an ; 
agent or committee. 

4. But when an action is brought with the view of making a party per- 
sonally liable, who pleads that he entered into the contract with plain 
tiff, as director or agent of a corporation, it is incumbent on him, in or- 
der to exonerate himself from the claim against him in his individual 





capacity, to aver and prove that he had authority to make the contract. 

5. It is not necessary, for the existence of the right, that the charter of a 
corporation should confer the power of contracting by an agent or com 
mittee ; but where the charter prescribes any mode in which the offi- 
cers or agents of a corporation must act, that mode must be strictly 
pursued, to render their acts or contracts obligatory on the corporation. 

; St. Andrews Bay Land Company vs. Mitchell, 192 
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6. The private seal of a committee, professing to act for a corporation, 
are not the seals of the corporation; and though the corporation may 
have authorized the committee to contract, and may, therefore, be lia- 
ble in some form of action, yet covenant is not the proper remedy. 

7. “ An action of covenant can enly be maintained against a person who 
has executed a deed under seal.” Mitchell vs. St. Andrews Bay Land - 
Company, 200 

COSTS—1. The general rule in regard to costs is, that they follow the re- 
sult of the suit. In a Court of Equity this rule is departed from where 
the failing party can show to the Court any circumstances which would 
render it unjust that he should pay the costs of the proceedings. 

2. But the rule will not be departed from in a case where the course and 
conduct of the losing party have been the chief cause of great accumu- 
lation of costs. Lewis & Wife vs. Yale, 44} 


COURTS—1. The Superior Courts of the Terntory of Florida, though not 
Constitutional Courts, were nevertheless Courts of the United States, 
since they derived their existence from the legislation of Congress, un- 
der the powers conferred by the Constitution. 

2. The Circuit Courts of the State of Florida had no right, as such, to 
succeed to the records and jurisdiction of the Superior Courts, though 
the former were held in the same places, became possessed of the re- 
cords, and had jurisdiction of the same matters as those which were \ 
cognizable by the latter. The validity of the transfer of causes from 
the one Court to the other, depends upon the concurring legislation of 
the two powers by which the Courts were established. 

8. The Act of July 22, 1845, transfers all causes, civil and criminal, 
pending in the Superior Courts, and all common law cases pending in 
the County Courts, to the Circuit Courts of the State, there to be pro- 

. ceeded in without delay. The eighth section of said Act excepts euch 
causes as are cognizable by the Federal Courts to be organized in this 

State, which, it directs, shall be transferred to said Court. 

4. All the Courts of the United States derive their authority from ex- 
press grant, and can, therefore, exercise jurisdiction only in those cases 
where it is conferred upon them by Act of Congress. The Judiciary 
Act of 1789, provides for the removal of a cause of Federal cognizance 
from a State Court to the Circuit Court of the United States, by re- 

+ quiring the defendant, if he wishes to do so, to file his petition for such 

- removal, at the time ef entering his appearance th the State Court. 

5. The Act of Congress of February 22, 1847, was designed to transfer 
to the United States Court organized in Florida, all such records of the 
Territorial Courts as belonged appropriately to that Court. From the 

precise enumeration of the classes of cases directed by the Act to be 
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transferred, the inference is irresistible that Congress acquiesced in and 
eanctioned the retention by the State Courts of all the papers and re- 
cords relating to other cases of which they had possession. “Carter vs. 


Bennett, 


1 COVENANT—Scee Corporatien, 6, 7. 
DECREE—See Chancery Proceedings and Appeals and Writs of Error. 


; DEED—Delivery of a deed is a matter in pais, and though the possession of 





_a deed by the grantee is prima facie evidence of delivery, yet the cir- 

cumstances under which the grantee became so possessed may be shown 
even in a Court of law so as to avoid the effect of delivery. The deliv- 
ery of a deed to an officer or servant of a corporation, is delivery to the 
corporation itself, provided it is for the use and benefit of the corpora- 
tion, and with intent to pass an absolute property or interest. But there 
is no such personal identity between a corporation and its officers as to 
prevent or preclude a delivery to the latter as an Escrow, to take effect 
upon the performance of some condition. Nor is it necessary or materi- 
al that there should be any formal notification of its delivery as an Ze- 
crow. Under the 24th section of the act of November 23, 1828, in an 
action at law, a plea of want of consideration, put in under oath, throws 
the barJen of proof of considera‘inn on the plaintiff ;—and such, by anal- 
ogy, is the rule in equity. So. Life In. & Tr. Co. vs. Cole, 


DIVORCE—1. An act of the Legislature which undertakes to determine 





bd 


8. 


questions of fact and law, affecting the rights of persons or of property, 
is judicial in its character, and is not therefore a rightful subject of leg- 
islation. And though the facts and reasons alleged in an act of divorce 
are such as, by law, would warrant the sentence or decree, yet the in- 
quiry into those facts and reasons, is judicial in its nature, and the deter- 
mination upon them is a judicial act. 

The act of the Legislative Council, passed in 1828, gives to the Courts 
jurisdiction in cases of divorce. 

The Legislative Council had no power or authority, after the act of 
1828, to take jurisdiction of and decide questions of divorce, and to pass 
an act dissolving the marriage contract between two persons, lawfully 
made and entered into—nor was the power or authority possessed by the 
Legislative body, either before or after said act. Ponder, Executor, vs. 
Graham, 


ESTATE—1. An estate in remainder may be limited after a life estate in 


personal property by will, and effect should be given to the intention 
whenever it is manifest that such estate was designed to be created. 


2. The legal estate in a chattel bequeathed by will remains in the execu. 








tor until he assents to the legacy; and when there is an estate in re 
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=a 
mainder created by the will, the assent to the estate for life will enure 
to the benefit of the remainder-man, 

8. T. bequeathed the whole of his personal estate to his wife for life, and 
directed that at her death the whole of his property, real and personal 
should be sold and equally divided between his six children :—Held 
that it was clearly the intention of the testator that his children should 
not take the property in specie, but that the title to the pri pita on the 
expiration of the life estate, vested in the executor, as remainder-man, 
in trust, to be sold by him for the benefit of the children, and the exer 
¢ise of the power of sale in such a case, unless otherwise directed, be- 
longs to the executor exclusively, virtute officii. 

4. When there isa trust reposed in an executor, and a power of sale 
coupled with it in order to execute the trust, it is not competent to the 
Court of Probate to discharge the executor until it appear that he has 
performed the duty. Lott vs. Meacham, 144 

EVIDENCE—1. The declarations of a party, made at the time of a trans 
action, and expressive of its character, motive or object, are indicative of 
@ present purpose and intention, and are admissible in proof, like any 
other material facts. Porter, onto vs. Ferguson, 102 

2. It is theduty of a Court to decide upon the relevancy of a particular 
fact when offered in evidence. If the isolated fact offered to be proved 
is irrelevant, it is not error in the Court to reject it, although, in counee- 
tion with other facts which may be subsequently proved, it may become 
relevant. 

8. Where testimony, oral or written, is offered and objected to, the 
grounds of the objection should be stated; and if the defect is not poiat- 
ed out, it is not error in the Court to admit it. 

4. ‘The admission of immaterial testimony cannot be assigned for error by 
a party where no injury could by possibility result to him from its intro- 
duction. ; 

&. _ The admissions of a party toa suit, either express or implied from his 
conduct, are strong evidence against him, but not conclusive. He is at 
liberty to explain them, or show that he was mistaken ; and this though 
the admissions were under oath. Carter vs. Bennett, 234 

6. A book account, in this State, is not admitted as evidence of the sale 
and delivery of the goods, even though it may be proved that the ac 
count sued on is an exact transcript from plaintiff's books, and that they 
were fairly and honestly kept. 

7. So, also, the testimony of a witness that he knew «f the delivery of a 
part of the articles charged to defendant and another part to defendant's 
overseer, without any evidence as to the particular articles, or their val- 

ne, is not sufficient to justify a judgment fer plaintiff for any amount, 
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8. A party demurring te evidence admits the truth of that to which he 
demurs, and those conclusions of fact which the jury may fairly, that is, 
legally, draw from it. 

9. When the evidence is s0 loose, uncertain and indeterminate that no 

} serdict could be rendered upon it by a jury, the Court, upon a demurrer 

to such evidence, should not give judgment, but set aside the demurrer 

and award a ventre fucias de novo. Higgs vs. Shehee, ¢ 

EXECUTORS AND ADMINISTRATORS—1. An executor or administra- 

tor has no authority to bind the estate of his testator, or intestate, by 


promise to pay a debt barred by the statute of limitations. 





2. According to the general principles of the common law, an executor is 
guilty of a devastavit if be applies the assets in payment of a claim he is 
not bound to satisfy. A debt barred by lapse of time is as much within 
the reason of this rule as any other claim or demand which he would not 
be justified in paying. 
8. The policy of the law of Florida with respect to demands barred by 
lapse of time, is indicated by the provision (See. 3. Thomp. Dig., 444,) 
which requires the Court before which a cause is tried against an executor 
or administrator, on an open account, to expunge therefrom every item 
; which shall appear to have been due five years before the death of the 
testator or intestate. Patterson ef a/. vs. Cobb et al. 483 

EXECUTION .—1. The lien of an execution does not constitute, per se, a 
right of property in the thing itself, but a right to levy upon and sell it 
for the satisfaction of the debt. But any sale or assignment of the de- 
fendant’s personal property after the delivery of the writ of fieri facias to 
the sheriff, is ineffectual as to the lien of the writ. 

®. Where two writs of execution are delivered to the sheriff, and he exe- 

eutes the one last delivered first, the property of the goods is bound by 
the sale, and the money must be paid over to the plaintiff in the writ , 


. i 

under which the sale was made. The plaintiff in the writ fitst delivered 
has his remedy only against the sheriff, for the breach of duty in not ex- : 
ecuting first that writ which was first delivered to him. ' 
- 


8. Where the sheriff has been guilty of a breach of duty in not levying 
the execution which was first delivered, the Courts cannot give relief 
summarily, by motion or rule. The proper remedy is an action on the 2 
ease for a false return, or for not levying the writ. Love vs. Williams, 126 

FACTOR—See Principal and Agent, 1, 2. 
FRAUDS—FRAUDULENT CONVEYANCES—1. By the ancient com- 
mon law the question of fraud was purely a question of fact. 





2. The statute 15th of Elizabeth, protecting creditors and others from 
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fraudulent conveyances, is to be construed liberally in favor of the class 
of persons designed to be protected from fraud. 

A surety is the creditor of the co-obligor, and, as such, entitled to all 
the protection which the statute 13th Elizabeth extends to creditors and 
others. 2 

The statute 27th Elizabeth, though in its terms it applies only to land, 
yet being declaratory only of the common law, may be interpreted as 
defining the nature and effect of fraudulent conveyances generally. 

What is termed fraud in law is distinct from fraud in fact, and it is the 
duty of a judge to instruct the jury that their conclusions from facts 
must be regulated vy the character and import given to those facts by 
necessary lezal implication. Some acts are proofs of fraudulent ‘n- 
tent, and it is the duty of the Court so to instruct the jury. 

Where the legal effect of a conveyance is to delay, hinder and de- 
fraud creditors, no matter what the actual intention may have been, it 
is a fraud in law, and the Courts are bound so to declare it. 

When the seller of a slave retains possession after the sale, fraud is to 
be inferred, unless there is evidence not of a general character negativ- 
ing a fraudulent intent, but of a character to explain possession. The 
presumption of fraud in a case where the vendor remains in possession, 
is so strong as to outweigh positive testimony of an entire absence of 
all fraudulent intent, or even to establish a fraud, where the jury are 
satisfied that there was none actually intended. Gibson vs. Love, 


FRAUDS, STATUTE OF—The Statute of Frauds of this State is more 


comprehensive than the British Statute; for though shares of stock 
have been held not to be “goods, wares and merchandise,” within the 
meaning of the Act of 29th, Charles 2d, ch. 3, the statute of this State 
uses the words “ personal property” as well as the words “ goods, wares 
and merchandise,” and there can be no doubt that shares of stock in an 
meorporated company are included within the very comprehensive 
terms, “personal property.” Southern Life Insurance & Trust Com- 
pany vs. Cole, 


GIFT—Where a man makes a deed of gift of slaves or other property 


which, as against creditors, is conceded to be void, and dies in posses- 
sion of the property granted, it is assets in the hands of his administra- 
tor, and the deed of gift, in reference to the creditors, is to be consid- 
ered as if it never had been made. Kent vs. Lyon, 


HUSBAND AND WIFE—1. It is a well settled principle of law that 





where husband and wife file a joint answer, such answer may not be 
read in evidence against the wife, where the subject matter relates to 
her estate of inheritance. 
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2. A femme covert is not competent to enter into contracts so as to give 
a personal remedy against her. 

3. When, therefore, a bill seeks to affect the separate property of the 
wife, through her personally, it should be dismissed. The wife may 
pledge her separate property, but in order to charge it, her trustees 
must be made parties to the bill. 

4. There cannot be a decree in personam against a married woman, even 
where she has signed the contract, the specific performance of which is 
sought. Lewis and Wife vs. Yale, 418 

5. As respects third persons. a man who lives with a woman, and holds 
her out as his wife, is estopped from denying it, when charged with lia- 
bilities as her husband, but such recognition cannot affect the rights of 
property even as between themselves. 

6. The executor of a person who has recognized a woman as his wife, is 
not estopped from setting up and asserting the illegality of the mar- 
riage, where it was absolutely void, as where there existed a civil disa- 
bility to contract marriage. The marriage being void, no civil rights 

“ ean be acquired under it, and it is competent for the executor, repre- 
senting the interests of distributees and creditors, to impeach its validity. 
Ponder, Executor, vs. Graham, 23 

INCUMBRANCE—The question of title, so far as respects charges and in- 
cumbrances, depends upon their character and amount. Upon a refer- 
ence to a Master, if it should be ascertained that they are of such a 
character and amount as to enable a vendor to get them in within a 
reasonable time, the report should be in favor of the title. Lewis and 
Wife vs. Yale, 418 

INJUNCTION—See Bond, 1, 2, 3. 

INSTRUCTION—It is not error if a Judge omits to charge the jary upon 
any points of law arising in a cause, unless the point, upon which the 
charge is desired, is called to the attention of the Court, and an opinion 
thereon is refused.. The Act of 1848, which requires that the Judge 
shall charge in writing, seems to be chiefly designed to restrain Judges 
from intermeddling with the facts. Carter vs. Bennett, 

JUDGMENT—1. A creditor must establish bis debt by judgment before he 
can raise the question of the validity of a conveyance made by his debtor. 

2, Judgments may be fraudulent as well as deeds, and it is competent to 
the grantee in a fraudulent conveyance to show fraud or regularity ip a 
judgment at law or a decree in equity, if he can. ay : 

LAND—See Tax and Taxation, 1, 2, 3. 

LIEN—See Execution, 1, 2. 

LIMITATION—See Executors and Administrators, 1, 2, 3. 
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MANDAMUS—See Constitutional Law, 4, 5. 
MANU MISSION—See Statutes, 4, 5, 6, 7. 
NEW TRIALS—The question of the propriety of grauting or refusing new 
trials is one that must be left entirely to the diccretion of the Judge who 
tries the cause and has heard the evidence. The practice of reviewing 
decisions of a Court upon motions for new trial, is wholly unknown to 
the judicial system of this country. Carter vs. Bennett, 28¢ 
ORGANIC LAW.—1. By the organic law the judicial power of the Territo- 
ry was vested in two Superior Courts, de., and the legislative power in 
a Governor and Council, and this power was to extend to “all rightful 



































subjects of legislation.” 
2. The act of Congress approved March 30th, 1822, by which the Terri 

‘ torial Government of Florida was organized, and the several acts amen- 

: datory thereof, are to be regarded as the Constitution of the Territory, 
differing, however, from the Constitutions of the State Governments ih 
this—that the former contain grants of power, while the latter are re- 
strictions of power primarily possessed. Ponder, Executor, vs. Graham, 23 


PLEADING—1. In asswmpsit upon a parol contract, the day upon which it 
is made being alleged only for form, the plaintiff is at liberty to prove 
that the coptract, whether express or implied, was made at any other 
time. 

2. When time enters into the contract and becomes material, it is travers- 
able, and the plaintiff must prove it; and when time is material, it 
makes no difference that it is alleged under a videlicet. 

3. When the time laid in the declaration was the Sabbath, the Court will 
take judicial cognizance of the fact ; yet, if the time is immaterial and 
laid under a videlicet, the Court cannot judicially know that the contract 
declared on was actually made on that day. 

4. In such a ease the defendant, having fuiled to plead the fact, and thus 
make the time material, cannot move in arrest of judgment. Dawkins 
vs. Smithwick, 158 

5. Where it is to be inferred from the pleadings and issues in a cause, 
that the jury passed upon the true merits of the case, and where it is 
clear that the setting aside of the verdict would be of no benefit  ulti- 
mately to the party seeking it, the verdict will not be disturbed on ae- 
count of mistakes in pleadings, or Where it’ is questionable whether a 

. particular plea is sufficient to present a proper issue. Simonton vs, Gan- 
dolfo, ; 209 

PRINCIPAL AND AGENT—1. Letters written and sent by a principal to his 

factor, with the goods consigned to his care, are not indicative of the pur 








pose and intention of the principal in regard te them, and are admissible 
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in evidence to show the instructions and orders given to the factor or 
agent. 

An instruction or charge given by the Court, which has nothing to do 
with the issue produced by the pleadings, is erroneous. The jury should 
respond to the issue of fact made by the pleadings. An instruction or 
charge, therefore, which is outside the case, having a tendency to mis- 
lead or divert the minds of the jury from the true matter in controversy, 
is good ground of reversal. Porter, Executor, vs. Ferguson, 108 


REGISTRATION—1, The act of 1846, Ch. 81 § 1, Thomp. Dig. 343, refers 
only to such instruments as are duly proved before the recording officer, 
or some judicial officer, and reeorded in compliance with law. . 
An acknowledgment by one of two grantors or bargainors o1 the exe- 
eution of an instrument required by law to be recorded, is not sufficient 
to entitle it to be recorded, and if recorded informally, it is not entitled 
to be regarded or treated as a registered instrument; nor will the fact 
that the grantors or bargainors were partners in trade, make any differ- 


© 


to 


ence. 
By the law of this State, no mortgage of personal property shall be ef- 
feetual or valid to any purpose, unless the mortgaged property be deliv- 
ered within twenty days to the mortgagee, and shall in good faith re- 
main in his possession, or unless the mortgage be recorded in the County 
in which the mortgaged property is at the time of the execution of the 
mortgage. The trausfer of the possession is actual notice, and the reg- 
istration of the mortgage constructive notice of the transaction. 
Where the latter is resorted to, the forms and requirements of the reg- 
istration acts must be strictly pursued. - 
An absolute bill of sale of personal property need not be recorded, and 
therefore when such an instrument is recorded, even though it may be 
proved with all the forms and solemnities required by law in the case of 
conveyances of real estate, yet, if the possession continues with the bar- 
gainor, the conveyance is inoperative and void as against creditors and 
subsequent purchasers. Sanders vs. Pepoon et al, 465. 
REHEARING—1. When a petition for rehearing is postponed or continued, 
there should be an order made simultaneously with the order of continu- 
ance vacating or suspending the judgment. 
2. It is not a gvod ground for the rehearing of a cause, and setting aside 
the mature and deliberate judgment of the Court, that 1t differs from a 
previous judgment, made upon a misapprehension of the record. If this 
was allowed, it would be to perpetuate error for the sake of consistency. 
Doggett vs. Jordan, ; 121 


RELEASE—A release executed by J. W.S., cestui que trust, to F. A. B. of 
all claims or demands of every nature whatsoever which J.B. trustee, 
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who is in possession of the legal estate, has against F. A. B, on account =~ 
of a mortgage executed by the latter to the trustee, is nota conveyance 
of the estate of J.B. Such a conveyance, therefore, is not a compliance 
with an agreement to convey the interest of J. B., the trustee. This can 7 
only be done if it is a freehold, by deed sealed, or in the case of -a chint- 
tel interest, signed by J. B. himself, or some one having authority to con. > 
vey for him, to seal for him or to sign for him. Simonton vs. Gandolfe 199 

REMAINDER—See Estate, 1. - 

SLAVES—See Statutes, 4, 5, 6, 7. 

SPECIFIC PERFORMANCE—1. A Court of Equity canrot award com- . 
pensation in damages for injury sustained by non-performance of a con- 
tract, where the primary relief (specific performance) cannot he decreed. 

2. Asa general principle, it may be asserted that a party seeking a spe- 
cifie performance must recover on the case as made in the bill; but such 
latitude has been allowed in the matter of amendments, as to authorize 
a plaintiff to amend his bill, and take a decree according to the case 
made by the answer. Lewis and Wife vs. Yale, 418 

STATUTES—1. In the construction or interpretation of a statute, all laws 

in pari materia, should be considered in order to ascertain the will of 

the Legislature; for that which is within the intention of the makers of 

the law, is as much within the statute as if it was in the letter. 

Laws which have reference to the public welfare or the policy of a 

State, should be construed liberally. 

The policy of this State is, and ever has been, opposed to the settle- 

ment of free negroes within her borders, and consequently to the unre- 

stricted manumussion of slaves. 





“ 


ss 
~ 
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4. The Act of 1829, which gives the right to manumit slaves, provides, 
at the same time, a remedy for the evil, by requiring the owner, after 
the act of manumission, to transport them beyond the limits of the 
State. The design of the Legislature manifestly was, that this restric- 
tion should apply in the case of a manumission of slaves born in the 
State, as well as to slaves brought here from other States. 

5. The repealing section of the Act of 1842, is in relation to “Free Ne- 
groes and Free Mulattoes,” and does not, in any wise, affect the Act of 
1829, in reference to slaves. 


6. The Act of 1829, imposes a penalty upon the person who shall man- 
umit any slaves brought into this State of $200 for every slave so man- 
umitted ; and provides that, before the grant of manumission, he shall 
enter into bond for their transportation beyond the limuts of the State. 


7. A deed of manumiasion, made by a person who has not complied with 
the conditions of the Act, is absolutely void ; the’ title to the slaves re- 
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mains unaffected, and descends to his heirs. Bryan vs. Dennis and 

Mary, ' 445 

TAX—1. A statute conferring authority to impose taxes, must be construed 
strictly. 

2, The 32d Section of the Act of 1845, ch. 10, authorizes the Boards of 
County Commissioners to levy a tax upon the same persons and species 
‘of property as are subject to State tax. 

3. The Legislature, in imposing a tax upon “ sales at auction,” does not 
seem to have had in contemplation either a tax upon the person of the 
auctioneer, or upon the property sold by him. The tax so imposed is 
in the nature of a commission upon the amount received by him for 
sales made, and for which he is personally liable to the State. The 
Legislature did not design to confer the power of imposing taxes of this 
sort for County purposes. Moseley, Governor, &c., vs. Tift,  * 402 

TAX AND TAXATION—1. The Act of 1845, which provides that all 
land in this State sudject te taxation, shall be classed into three classes 
or grades, exempts only land belonging to the United States, to public 
schools, and charitable and religious institutions. 

Every description and quality of land in the State subject to taxation 
must, necessarily, fall within some one of the grades established by law, 
and it is for the owner to discriminate and assign his land to the class 
) to which, according to its quality, it belongs. 

The classification made by the Legislature of land subject to taxa- 

tion, does not contravene that article of the Constitution (Article 8, Sec- 
tion 1,) which requires “the General Assembly to devise and adopt a 
system of revenue, having regard to an equal and uniform mode of 
taxation, to be general throughout the State.” Levy et al. vs. Smith, 154 
TERRITORIAL COURTS—See Courts. 
TERRITORIAL GOVERNMENT, RECORDS OF—1. The late Territo- 
rial Government was the creature of the Government of the United 
States—to continue in existence during the pleasure of Congress, or un- 
til the admission of the Territory into the Union as a State. 

The powers exercised by the Federal functionaries, after the admis- 
sion of Florida into the Union, were exercised by State authority, un- 
der the State Constitution, and by virtue of the express provisions of 
the schedule and ordinance, in order that no inconvenience might arise 
from a change of government. For this purpose, and pro hae vice, the 
Federal officers were continued, and acted as State officers. 

The records of the Territorial Courts are records of the General Gov- 
ernment, and the assent of Congress is necessary for their transfer to 
any other Court. Upon the admission of a State into the Union, the 
concurrence of both the State and Federal Governments is requisite to 


a- 
i 








ow SUPREME COURT, 


Index to Fourth Volume. 






















































the transfer of records, in cases of appropriate State jurisdiction. 

4. The Congress of the United States, by the act of February 22, 1847, 
authorized the transfer of certain classes of records and pending causes 
to the District Court ofthe United States, thus claiming and exercising 
the power of ownership over such records. The exerciSe of this power 
by Congress was a rightful exercise of power ; and so far as Congress 
has not claimed these records as belonging to the General Government, 
it may be regarded as a sanction of the action of State authority over 
the subject. 

5. The records and papers of the Territorial Courts did not pass to any 
Court or Courts, until the Government, whose records they were, provi 
ded, either expressly or by implication, for the transfer, and the judicial 
action of some other tribunals; and, consequently, the mere fact that 
the Courts of the State became possessed of such records, did not war- 
rant jurisdiction ; nor was the mode by which they are said to have be- 
come so possessed, rightful and proper. 

6. The Supreme Court of Florida is not the successor of the Court of 
Appeals of the Territory, and cannot award process to execute the de- 
erees of that Court. 

". The Act of the General Assembly of July 25th, 1845, section 13, 

° does not place the records therein mentioned in the custody of the Su- 

preme Court, nor does it authorize any judicial action upon them. The 

a Clerk of the Supreme Court is merely made the keeper of the records, 

D. &c. of the Court of Appeals; but, as such, he is not amenable to this 

: Court, and might refiise to ovey its mandate in relation ther.t». Inner- 
arity vs. Curtis and Griswold, ! 


TIME—Time, in a Court of Equity, is rarely considered as material where 
the value of the property contracted for and the circumstances of the 
parties remain unchanged, but performance will not be decreed where 
time has elapsed and an important change, in gespect to value or cir- 
cumstances, has taken place. In sales of stock in the public funds, 
time is of the essence of the contract; and, in all cases where time is 
material, or of the essence of the contract, the rule in equity is the 
same as at law—that is, if the contract 1s not carried into effect within 
a reasonable time, by the vendor or the purchaser, it is deemed to be 


dissolved o: abandoned by mutual consent. Southern Life Insurance 
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& Trust Company vs. Ccle, 359 
TROVER—In trover, possession, whether rightfully or wrongfl'y obtained, 
is a sufficient title against a mere stranger. Carter vs. Bennett, 284 






USURY—1. Where there is a loan of Bank notes which, though deprecia- 
ted at the time, yet serve and pass as money, both the borrower and 
the lender acting bona fide and innocently, regarding and treating the 
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notes as money, and there is no shift or device to cover a loan of mo- 
ney, and thus evade the statute against usury, the transaction is not 
usurious. ‘ 

2, Usury cannot result from the act and intention of one of the parties 
to the contract alone; both must concur in the same design—the len- 
der must agree to accept and the borrower to give the usurious inter 
est. Hayward & Austin vs. Le Baron, 

WARRANT Y—See Consideration, 3, 4, 5. 

WITNESS—1. A party to the record is not a competent witness, even 

though before his exanfination he has surrendered and released all his 

right, title and interest, both at law and in equ‘ty, to the sums of mo- 
nev demanded or sued for. Patterson et a/. vs. Cobb et al., 

It is well settled that the members or shareholders of corporations 
created for private emolument, are not admissit le as witnesses for such 
corporations on account of their direct and certain interest. The liabil- 
ity of the company for costs, is a sufficient interest to render a share- 


holder incompetent as a witness. Southern Life Insurance & Trust 


Company ys, Cole, 
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